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ORDINANCE NO. 89- 35 


AN ORDINANCE OF THE BOARD OF COUNTY COMMISSIONERS OF PALM 
BEACH COUNTY, FLORIDA ESTABLISHING THE ADMINISTRATIVE PROCESS 
AS REQUIRED UNDER THE PALM BEACH COUNTY COMPREHENSIVE PLAN 
FOR PROPERTY OWNERS TO OBTAIN A DETERMINATION AS TO WHETHER 
THEIR PROPERTY IS EXEMPT (IS COMMITTED DEVELOPMENT) FROM THE 
CONCURRENCY REQUIREMENTS OF THE COMPREHENSIVE PLAN; 
ESTABLISHING CRITERIA, AND SPECIAL CRITERIA AS TO LAND 
SUBJECT TO AN ORDER OF REGISTRATION UNDER CHAPTER 498, 

FLORIDA STATUTES AND UNDER THE JURISDICTION OF A WATER 
CONTROL DISTRICT; PROVIDING FOR THRESHOLD EXEMPTIONS AND 
SPECIAL STANDARDS RELATING TO PREVIOUS APPROVALS UNDER THE 
TRAFFIC PERFORMANCE STANDARDS CODE; PROVIDING FOR EXPIRATION 
OF CONCURRENCY EXEMPTION DETERMINATION AND EXPIRATION OF THIS 
ORDINANCE; PROVIDING FOR PRESUMPTIONS; ESTABLISHING THE 
REQUIREMENTS OF HEARING OFFICER; ESTABLISHING PROCEDURES, 
INCLUDING PROCEDURES FOR APPLICATIONS INITIATED BY PLANNING; 
ESTABLISHING APPLICATION REQUIREMENTS; AND ESTABLISHING 
VARIOUS RELATED PROVISIONS. 


WHEREAS, the Growth Management Act of 1985, as amended, and F.A.C. 
Rule 9J-5, as amended, require that local governments adopt comprehensive 
plans; and 

WHEREAS, these statutory provisions and rules require in part, 
that local governments set realistic and adequate levels of service for 
public facilities serving development and that the elements of the 
comprehensive plan be internally consistent including the relationship 
between the use and density/intensity of the land use element and the 
levels of service set for the public facilities and services; and 

WHEREAS, these statutory provisions and rules require that no 
development order or development permit be issued unless facilities and 
services at the level of service standards adopted in the comprehensive 
plan are available to serve that development concurrent with the impact 
of development; and 

WHEREAS, Palm Beach County has adopted the 1989 Palm Beach County 
Comprehensive Plan ("Plan") pursuant to these statutory provisions and 
rules and other authority; and 

WHEREAS, these statutory provisions and rules and the Plan require 
that land development regulations be adopted to implement the Plan; and 

WHEREAS, the Concurrency Requirements of the Plan bear a 


! 

i 

i 


i 


i 


substantial relationship to legitimate public purposes by preventing harm 
to, and promoting, the public health, safety, and welfare of the citizens 
of Palm Beach County; and 
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WHEREAS, the statutory provisions recognize that comprehensive 

, ' 

plans and land development regulations should not be applied to abrogate 
vested rights; and 

WHEREAS, the Florida and U.S. Constitution, and State of Florida 

. i 

Comprehensive Plan, recognize that private property rights must be 

iprotected; and 

| 1 

WHEREAS, the Plan requires that private property rights be 

!| 

protected and provides for certain exemptions from the concurrency 

ij 

requirements of the Plan; and 

!| 

WHEREAS, the Plan provides that certain procedures be established 

! i 

by which a property owner may demonstrate that private property rights 
have vested against the Concurrency Requirements of the Plan in that his 

property falls within an exemption as provided by the Plan; and 

i 

WHEREAS, private property rights should be protected. 

NOW THEREFORE, BE IT ORDAINED by the Board of County Commissioners 
of Palm Beach County, as follows: 

Section I Short Title. This Ordinance shall be known as, and may be 

I cited as the ’’Concurrency Exemption Ordinance of Palm Beach County, 

. j 

Florida." 

Section II Authority. 

A. This Ordinance is adopted pursuant to F.S. Chapters 125 and 

163; F.A.C. Rule 9J-5; the Florida and U.S. Constitutions; the Palm Beach 

I 

I 

County Charter; and the 1989 Palm Beach County Comprehensive Plan, 
specifically: (1) Administration, Concurrency and Density Determination 

for Committed Development; (2) Land Use, Implementation of the Land Use 
Element, Zoning in Compliance/Activities to be in Conformance with Plan 
Element Provisions, Section 4: Status of Existing Development 

I ; 

Approvals/Non-Conforming Uses, Structures; and (3) Capital Improvement, 
Policy 2-i(l), 2-j, and 2-1. 

Section III Applicability. 

A. This Ordinance does not apply to issues of exemptions or 

jl 

^vesting as to: (1) the density/intensity and use provisions of the Plan; 

' 

I(2) requirements that Development be consistent with the Plan; or (3) 

! 

Land Development Regulations except those relating to the Concurrency 
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; iRequirements of the Plan. This Ordinance applies only to Concurrency 

.! 

Requirements of the Plan. 

' i 

B. This Ordinance shall apply to the unincorporated area of Palm 

■ 

Beach County only. This ordinance shall not apply to Vesting claims 
against the Traffic Performance Standards Code, Ordinance No. 87-18. It 
shall apply to claims of exemption as to traffic concurrency on Projects 

! which were subject to a less stringent standard under the Traffic 

I 

Performance Standards Code, Ordinance No. 87-18, than the traffic 

! 

concurrency requirements adopted in conformance with the Act and 
effective February 1, 1990. 

i 

j Section IV Intent, purpose. 

i 

A. The recitals set forth above are hereby incorporated herein as 
findings of fact and as legislative intent, and are affirmed and 
ratified. 

B. Plan Provisions. The following paragraphs identify the various 
|Plan provisions addressing exemptions from the Concurrency Requirements 
of the Plan. 

(1) This Ordinance establishes the administrative procedure by 

which a property owner may demonstrate that his Planned Development is 

not subject to the concurrency requirements because it meets the 

requirements of the last sentence of Policy 2-j, first paragraph, of the 

Capital Improvement Element of the Plan, which provides. 

Projects which have been approved previously as 
planned developments where development has 
commenced and where the planned development 
approval remains valid pursuant to the County f s 
Land Development Codes shall receive a committed 
development determination. 

i This provision is addressed in Sections VIII A. and IX A. of this 

i 

Ordinance. 

(2) This Ordinance establishes the administrative procedure by 
which a property owner may demonstrate that his Project is not subject to 
I the Concurrency Requirements of the Plan because it meets the 
requirements of the last paragraph of Policy 2-j of the Capital 

i 

Improvement Element of the Plan, which provides: 

! 

Projects which have received a valid governmental 
development order but have not been permitted to 
; commence development or to continue in good faith 

due to conditions in the development order, or 


3 












1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 


concurrency e: ption ord:CC:bd:12/19/89 


I 

I 

t 


acts, or omissions, of a governmental entity shall 
receive a committed development Determination. 

This provision in the Plan is addressed in Section VIII B. and IX A. of 

•this Ordinance. 

(3) This Ordinance establishes the administrative procedure by 

i 

which a property owner may demonstrate that the request for the 
Development Order or Permit is not subject to the Concurrency 
Requirements of the Plan because a Valid Local Government Development 
Order was issued and Development was commenced in accordance with such 

: i 

approval and continued in good faith and that he is therefore exempt from 

I 

the Concurrency Requirements of the Plan. This provision in the Plan is 

! i 

addressed in Sections VIII C., and IX A. and B. of this Ordinance. 

I 

(4) This Ordinance establishes the administrative procedure by 

t! 

which a property owner may demonstrate that his development is vested 
against the Concurrency Requirements of the Plan pursuant to Policy 2-1• 
This provision in the Plan is addressed in Sections VIII D., IX B., and 
XIII. 

; 

C. This Ordinance sets forth the criteria to be applied in 

i 

determining whether a particular applicant as to particular property is 
exempt from or vested against the Concurrency Requirements of the Plan. 

D. The provisions of this Ordinance are based upon the principles 
underlying land use "vesting” law and, to a lesser extent and in that 
investment-backed expectations are considered, land use "taking" law. 
Deviations from the requirements for vesting under predominant current 

Florida case law are found herein in that: (1) an entire geographic area 

j| 

i|consisting of many individual owners may apply and be considered together 
;,for a Concurrency Exemption Determination; (2) a formal specific act or 

• i 

j j 

omission of the County need not be demonstrated for a Concurrency 
Exemption Determination hereunder in the case of land which is or was 

j I 

.!subject to and presently improved in accordance with and pursuant to an 

i 

order of registration pursuant to Ch. 498, Florida Statutes, and under 

I 

the active taxing jurisdiction of a Water Control District; and (3) a 
balancing of the public harm prevented or public benefit promoted against 
the interests of the property owner is prohibited. Accordingly, the 

procedural and substantive provisions hereunder may be amended from time 

i 
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to time to address matters of public concern so as to avoid a public harm 
or promote a public benefit and, except to the extent of the limited 
effect of a Concurrency Exemption Determination, no person shall rely on 
this Ordinance. Further, the criteria and procedures hereunder shall not 
be applied to any matter except a matter that is being considered 
pursuant to this Ordinance or is on appeal from this Ordinance. Adoption 
and implementation of this Ordinance shall not preclude the County from, 

11 

or prejudice the County in, asserting traditional vesting and taking law 

J 

in a matter not being reviewed pursuant to, or as a result of, this 

il 

Ordinance. In applying the criteria and intent of this Ordinance, the 

i ' 

'principles established in Florida law relating to "vesting 1 ' shall be 
strictly followed except as is stated in this paragraph D. 


E. Nothing in this Ordinance is intended or shall be construed to 
derogate vested rights. If an owner believes that the criteria herein on 

,| 

their face or as applied impair vested rights under Florida law, the 

il 

argument shall be presented to the Hearing Officer in theiApplication and 
the Hearing Officer shall apply Florida law, except as specifically set 
forth in paragraph D above. 

: 

F. This Ordinance is not intended to apply to claims by property 

!| 

owners that the Plan or Land Development Regulations constitute a taking 
of their property for which compensation is due. However, where a 
property owner bases a taking claim in part or completely on facts that 
!jrelate to the criteria and Concurrency Exemption Determination process 
set forth in this Ordinance, the owner must avail himself of this 

Ordinance prior to bringing any claim for an unconstitutional taking. 

I 

'Section V Definitions. 


A. For purposes of this Ordinance, except as specifically provided 
herein or unless the context clearly indicates otherwise, the terms 
defined in the Code of Laws and Ordinances of Palm Beach County, Florida, 

1 • 

1 and the Plan shall have the meaning therein. In the event of a conflict 

;i 

between the Code of Laws and Ordinances and Plan, the Plan shall control. 

‘ I 

B. Unless the context clearly indicates otherwise, the terms set 
forth below shall have the meaning indicated below for purposes of this 


l 


Ordinance. 
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Act - the Local Government Comprehensive Planning and Land 
Development Regulation Act, F.S. §§163.3161 et seq. (1989). 

Applicant - the Owner of a lot(s) or parcel(s) who makes an 
application as to such lot or parcel for a Concurrency Exemption 
Determination under this Ordinance; and a Master Property Owners 
Association on behalf of its Owner/members and the Planning Division. 

Application - an application meeting the requirements of this 
Ordinance and the form established by the Planning Director, and 
containing such information required by the Planning Director. 

Building Construction - the erection of a structure intended for 
human habitation in the case of residential land use, or occupancy or use 
of such in the case of non-residential land use. 

Concurrency Exemption Determination - an order of the Hearing 
Officer by which a parcel or lot is exempt from the Concurrency 
Requirements of the Plan pursuant to the criteria and procedures of this 
Ordinance. It has the same meaning as "Committed Development" 
determination in the Plan. 

Concurrency Requirements of the Plan - the provisions in the Plan 
and the implementing land development regulations requiring that public 
facilities for traffic circulation, mass transit, sanitary sewer, potable 
water, recreation/open space, fire-rescue, solid waste, and drainage are 
available at the minimum levels of service concurrent with the impact of 
the Development; and, as to the applicability of expanded or more 
stringent traffic performance standards pursuant to State mandates under 
Ch. 163, Florida Statutes and F.A.C. Rule 9J-5 such requirements as set 
forth in the future traffic performance standards ordinance(s). 

Condition ofiApproval - a condition subsequent imposed as part of, 
or associated with, the issuance of a Valid Local Government Development 
Order. 

Density - The number of dwelling units per acre for residential land 
uses, and the number of square feet per acre and specific land use for 
non-residential land uses. 

Developers Agreement - an agreement executed between a local 
government and developer associated with the issuance of a Valid Local 


6 
























1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


concurrency ex Jtion ord:CC:bd:12/19/89 


Governmental Development Order, including an agreement entered into 

i 

pursuant to Florida Statutes, Sections 163.3220; et seq. 

Development - as defined in §380.04, Florida Statutes, except that 
it shall not include the following items listed therein: (1) the dividing 
of land into three or more Parcels; (2) demolition of a structure except 
as necessary for construction and occurring after receipt of the Valid 
Local Government Order upon which a claim hereunder is made; (3) clearing 
of land except following the receipt of a Valid Local Government 
Development Order and as an adjunct of construction pursuant to such 
Valid Local Government Development Order; and (4) deposit of refuse, 


solid or liquid waste, or fill on the Parcel unless the Valid Local 

Government Development Order is exclusively and specifically for such. 

' i 

Site preparation work consisting of excavation, earth moving, and the 

like which is in preparation or furtherance of the construction involved 

• i 

!and occurring after receipt of the Valid Local Government Development 
Order (if a master or site plan is involved, it must be consistent with 

11 
ii 

such plan) is Development. 

: ! 

Development Order - as defined in F.S. §163.3164(6). 

Development Permit - as defined in F.S. §163.3164(7). 

Effective Date - as to the Plan, August 31, 1989. As to the 


Countywide Traffic Performance Standards, the date(s) set forth in such 
ordinances. And as to this Ordinance, as established pursuant to Section 
XX of this Ordinance; provided, however, where the Effective Date of 
this Ordinance" is used as related to Valid Local Government Development 
Orders for which application was made prior to February 1, 1990, it shall 


I 


mean the date the Valid Local Government Order is received if after the 
Effective Date of this Ordinance, it being recognized that Development 

i 

'Orders for which application was made prior to February 1, 1990 are not 


"captured" by the Concurrency Requirements of the Plan. 

Expenditure - the irrevocable contractual obligation which requires 
the remittance of money by the!Applicant for services, goods, facilities, 
or fixtures, for the Project; the post remittance of money for such. 

Government - Local Government, State agencies, or special purpose 
local governments. 
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Improvements - water, sewer, and other utilities, roads, parks, 
recreational amenities, traffic control devices and signage, or street 
lights which may be publicly or privately maintained. 

Local Government - Palm Beach County, Florida. 

Lot - real property legally described by plat, deed, or agreement 

, 

for deed recorded in the Official Records of the Clerk of the Circuit 

I I 

Court in and for Palm Beach County, Florida; and identified on the 
Property Appraisers' maps. 

Master Property Owner's Association - a Property Owner's Association 
of which membership is mandatory with the ownership of property subject 

I 

to the Master Property Owner's Association and which has the authority to 
represent the members and bind the members by such representation. 

Off-Site Improvements - improvements constructed outside of the 

. 

boundaries of the Project which are not site related. 

Open for Building Construction - an area of a Water Control District 
15within which the Improvements required by the South Florida Water 

I 

j[Management District have been installed and certified (or the equivalent) 
j and as a result of which the Palm Beach County Health Unit generally 
issues septic tank permits without variances or special measures. 

Owner - the owner of the freehold estate, as appears by deed of 
j record, agreement for deed, or properly executed contract for purchase, 
whether legal or equitable. It shall not include short-term lessees, 

reversioners, remainderman, or mortgagees. It shall include lessees with 

i j 

a lease of more than twenty-five (25) years. 

j 

Parcel - a tract of land, or group of contiguous, compact lots under 

i 

« 

*|single ownership, identified on the PropertyiAppraisers maps. 

; | 


Plan - the 1989 Comprehensive Plan. 

Planned Development - a land area under unified control that is 

i i 

i i 

designed and planned to be developed in a single operation or by a series 

i 

I of prescheduled Development phases according to a final master land use 

plan approved by the County pursuant to its zoning code which is subject 

i 

to requirements for plats or site plans being filed in certain times, as 

! j 

found in the requirements in Sections 500.21E.9g.l and 2; 500.22 E.9 g.l 
and 2; 500.24 E.9; and 6151.6e. 1 and 2 of The Zoning Code of Palm Beach 

:j 

County (1989). 

t 
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Planning Director - the director of the Planning Division, Palm 
Beach County Department of Planning, Zoning and Building, or his 
designee. 

Platted - platted in accordance with F.S. Ch. 177 and the Land 

t 

Development Regulations of the Local Government having jurisdiction. 

Preliminary Recommendation - the initial recommendation of the 
Planning Director based upon a review of a complete application and the 
criteria of this Ordinance, prior to the response of the Applicant. 

; i 

Project - a land use or group of land uses involving the development 

,| 

of a particular Parcel of land at a particular density which was granted 
a Valid Local Government Development Order or met other applicable 

|| 

governmental land development regulatory requirements for land sales 
pursuant to a private application (if a non-governmental owned parcel is 
involved) prior to the Effective Date of this Ordinance which involved a 
specific development concept where, at such time that the Valid Local 
Government Development Order was granted or the applicable requirements 
met, the Owner had a present intent to commence development and proceed 

: 

. i 

in good faith with the concept, land use(s), and density approved. 

I 

Property Owners Association - a non-profit organization created 
pursuant to Florida law consisting of real property owners representing 
the owners in matters of common interest affecting their property. 

Public Facilities - as defined in F.S. §163.3164(23) and fire-rescue 
major capital improvements. 

Recommendation - the recommendation of the Planning Director to the 

Hearing Officer on aniApplication for a Concurrency Exemption. 

i 

Rendition - the filing of the written order of the Hearing Officer 

* • 

with the Planning Division. 

Site Improvements - Improvements that are installed within the 

bounds of the Project, or installed outside of the bounds of the Project 

I 

which are site related. 

• | 

Stipulation - a properly executed document signed by the Planning 
Director and Owner providing for the issuance of a Concurrency Exemption 
Determination and any conditions provided for in such document. 

Substantially Affected Person - any person or local government which 
may suffer an adverse effect to an interest protected or furthered by the 
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Concurrency Requirements of the Plan. The alleged interest may be shared 
in common with other members of the community at large, but shall exceed 
in degree the general interest in community good shared by all persons. 

Sworn Statement - an affidavit properly executed and notarized 
containing all information and attesting to the veracity, accuracy, and 
completeness of the information, including all things listed in Section 
VI B(3) and including any relevant information adverse to the Applicant. 
It shall include the continuing obligation to update the information as 
the Applicant or agent becomes aware of such. It shall apply to such 
additional information submitted after the date the Sworn Statement is 
executed. 

Unilateral Stipulation - a document executed by the Planning 
Director submitted to the Hearing Officer pursuant to Section VII I. 

Valid - a Development Order or other authorization which was legally 
issued, was not issued by mistake, and that has not expired, lapsed, or 
been abandoned, revoked, or cancelled; or is not subject to such by the 
passage of time or the conduct of the Owner or Developer, and on which or 
for which all conditions of approval are satisfied that must be satisfied 
by the terms or conditions of approval. 

Valid Local Government Development Order - a Development Order 
properly issued by the County through procedures established by Code 
which establishes the specific use or uses of land, sets the Density, and 
involves an active and specific consideration by the County of particular 
detailed development concept. It typically involves the submission and 
review of a master plan, site plan, or building plans, but may not 
necessarily involve such. It shall not Include land use designations 
established by a Local Government's Comprehensive Plan. It does not 
include comprehensive general rezonings/district boundary changes 
initiated by the County. It typically involves a petition of the land 
Owner for his property alone and not adjoining properties. It does not 
include vegetative removal, clearing, or grading permits. 

Vested - vested pursuant to the application of Florida law. 

Water Control District - a special purpose taxing district created 
by Florida law and subject to F.S., Ch. 298 or, if not subject to F.S. 
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Section 298, substantially similar to a special purpose taxing district 
■which is subject to Section 298, as determined by the County Attorney. 
Section VI Who May Apply. 

A. Owner. An Owner or group of Owners, or the authorized agent of 

i 

such, may make an application for a Concurrency Exemption Determination 

. I 

as to particular Parcel or Parcels under this Ordinance. The Planning 

: 

Division may make an application. A Master Property Owner’s Association 

■ i 

: i 

may make an application as to an area subject to it, provided specific 

iauthorization is given to such application in accordance with the 

!| 

ideclaration, articles, and by-laws. 

• i 

B. Agent 1 si Authorization. Am Application of an Owner made by an 

i! 

agent shall contain a written authorization signed by the Owner and 

, 

notarized specifically authorizing the agent to represent the Owner as to 

i j 

the Owner’s Lot or Parcel for a review and determination under this 


Ordinance. 

Section VII Procedure. 


A. Submit to Planning. Applications for a Concurrency Exemption 

.1 

! 

Determination shall be submitted to the Planning Division of the 
Planning, Zoning and Building Department of Palm Beach County. 

B. Contents of Application. 

(1) Form. The application shall be made on a form established 
by the Department of Planning, Zoning and Building and available at the 

: 

Planning Division. 

(2) Information. The Application shall contain such 


information as the form requires and as reasonably necessary to provide 


complete information for a determination under this Ordinance, as 

determined by the Planning Director including any information adverse to 

'I 

the Applicant. Nothing herein, in the form, or the requirements of the 

I j 

Planning Director shall be construed as a limitation on the authoriy of 

: j 

the Hearing Officer to require additional relevant information. 

(3) Sworn Statement. The l Application shall contain a Sworn 

Statement with the information upon which the claim for a Concurrency 

i 

Exemption Determination is based presented in a coherent, cohesive, 
organized manner. It shall include all Development Orders, contracts, 
letters, appraisals, reports, or other documents, items, or things upon 
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I i 

. 

I 

I 

which the claim is based. It shall set forth the Section or Sections of 

: i 

this Ordinance under which the!Application is made. 

(4) Waiver. The requirements of this paragraph B.; Contents 

i i 

of(Application; shall be waived by the Planning Director in whole or in 

: i 

part where the information in the files of the County demonstrate that a 

i j 

Lot, Parcel or area clearly qualifies for a Concurrency Exemption 
Determination unless other information known to the County indicates 


! 

i l 
i 
i 

i 


. 


otherwise. 

C. Good faith Application. By making an Application hereunder the 
Applicant and agent each certify that the application is made in good 
faith and not for the purpose of delay; and that the Applicant or agent 
have exercised due diligence in ensuring the completeness, accuracy, and 
veracity of the information. 


D. Remedy. Failure to comply with the obligations set forth in 

;j 

paragraphs B(3); Sworn Statement; or C; Good FaithiApplication; may 

Si 

result in the County pursuing any remedy or penalty provided by law. 

! i 


E. Times. (1) The Planning Division shall screen theiApplication 

j 

to determine whether it is technically complete. Upon accepting a 
technically completeiApplication, the Planning Director shall review the 
Application to determine its substantive completeness, accuracy, and 
sufficiency. Within ten (10) working days of acceptance of a technically 
complete Application, the Planning Director shall send a letter to the 
iApplicant verifying the completeness, accuracy, and sufficiency of the 
information, or whether additional information is needed. If the 
Planning Director does not require additional information, the Planning 
Director forthwith shall schedule the Application for consideration by 

i 

the Hearing Officer. If additional or revised information is required by 
the Planning Director, the applicant shall have sixty (60) days from the 
date the letter is sent to submit additional or revised information. 


j Upon receipt of such additional information, the Planning Director shall 
have ten (10) days to determine whether it is complete, accurate, and 
sufficient. If not sufficient, the Applicant shall have thirty (30) days 
to submit the required information, and the Planning Director ten (10) 

days to review. If the information is then not sufficient, a last 

I 

additional twenty (20) days to submit such shall be granted. Upon 
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receipt of complete, accurate, and sufficient information, the Planning 
Director shall schedule theiApplication forthwith for consideration by 
the Hearing Officer. The Hearing Officer shall consider the Application 
within fifty (50) days of the date of scheduling. 

(2) The Planning Director shall develop a Preliminary 
Recommendation or proposed Stipulation within fifteen (15) working days 
of scheduling the Application for consideration by the Hearing Officer. 
This Preliminary Recommendation or proposed Stipulation shall be sent to 
the Applicant. It shall set forth the reasons for the Preliminary 
Recommendation or proposed Stipulation. TheiApplicant shall have fifteen 
(15) working days from the date the Preliminary Recommendation or 
proposed Stipulation is sent to respond. If no Stipulation is entered, 
the response shall include a list of the names, addresses, and phone 
numbers of all witnesses that theiApplicant shall present at the Hearing 
Officer and a complete and accurate summary of all arguments that the 
applicant will make. Not fewer than five (5) working days prior to the 
date of the hearing, the Planning Division shall send a summary of all 
arguments that the Planning Division will make to the Hearing Officer and 
a list of the names, addresses, and phone numbers of all witnesses that 
the Planning Division shall present, if different than the Applicant's. 
All documents shall be sent by certified mail, postage pre-paid, return 
receipt requested. The times set forth in this Paragraph E shall not be 
jurisdictional and may be waived or extended by the mutual written 
consent of the parties, or by the Hearing Officer for good cause shown 
upon application of a party. Working days shall not include Saturdays, 
Sundays, or legal holidays recognized by the County. 

(3) If at any time more than fifty (50) non-Planning Director 
initiated Applications are pending, an additional ten (10) calendar days 
shall be added to each time within which the Planning Director must 
accomplish something. 

F. Hearing. 

(1) Stipulation. If the Planning Director and Applicant have, 
or the Planning Director has, stipulated to a Concurrency Exemption 
Determination, the Hearing Officer shall issue a Concurrency Exemption 
Determination. Once a Stipulation is properly executed, the Development 
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Orders may be issued notwithstanding that the Hearing Officer has not 
ratified the Stipulation. 

(2) The Hearing Officer shall have the power to compel the 
production of evidence, compel compliance with requests for discovery, 
and compel the attendance of witnesses. These powers of the Hearing 
Officer may be enforced through a court of competent jurisdiction. 

(3) Oath. The Hearing Officer shall have the power to 
administer oaths. All testimony shall be under oath. 

(4) Consideration. The Hearing Officer shall consider all 
relevant evidence, the Recommendation and argument of the Planning 
Director, and argument of the Applicant. 

(5) Burden of Proof. The I Applicant shall have the burden of 

ll 

coming forward with the evidence and the burden of proof. The decision 
of the Hearing Officer shall be based on the greater weight of the 

! I 

i 

competent substantial evidence after applying the criteria of this 

l 

Ordinance. 

(6) Formality. Formal rules of evidence shall not apply. 

Hearsay evidence may be admitted but shall not form the sole basis upon 

I 

| which the Hearing Officer's decision is made. The hearing shall be 

i 

j conducted in a manner to ensure that procedural and substantive due 
process is afforded the Applicant. 

(7) Order. The Hearing Officer shall approve or deny in whole 
or in part theiApplication for a Concurrency Exemption Determination, or 

Ij 

may postpone the matter for submission of additional information. A 

i 

decision shall be made by the Hearing Officer within forty-five (45) 

i 

i calendar days of the date complete information, as determined by the 
Hearing Officer, is submitted to the Hearing Officer. An:Applicant may 
elect to have the decision based on the information he submitted, in 

i 

which case the decision shall be made within thirty five (35) calendar 

I 

days of such election during which time the Planning Director may gather 

I 

additional information for review by the Hearing Officer in the 

:| 

subsequent hearing. The decision of the Hearing Officer shall be reduced 

! j 

to writing and shall contain findings of fact and conclusions of law, and 
shall provide the legal description of the property to which it applies. 

i 

It may contain reasonable conditions necessary to effect the purposes of 
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this Ordinance and the Concurrency Requirements of the Plan. It shall 


i 

state that it is subject to expiration in accordance with this or 
subsequent ordinance(s) (See Section X C; Duration). It shall be filed 
with the Planning Director and a copy provided to theiApplicant. 

G. Appeals/Exhaustion. (1) Appeals shall be by petition for writ 
of certiorari to the Fifteenth Judicial Circuit Court in and for Palm 

| 

Beach County. The petition shall be filed within thirty (30) days of the 
^Rendition of the order. This time is jurisdictional. Only parties to 

i! 

the hearing may file an appeal. 

(2) Any claim for Vested rights as to the Concurrency 
Requirements of the Plan, for a Concurrency Exemption Determination, or a 


|taking claim resulting from the Concurrency Requirements of the Plan 
(where the issues involve a Valid Local Government Development Order 
issued prior to the Effective Date of this Ordinance) shall not be made 

| 

until the procedures under this Ordinance are exhausted or the County 

j 

ijAttorney makes a written determination that this Ordinance does not 

I 

apply. 

I 

H. (1) Applications by Planning. The purpose of this paragraph I 
! is to avoid multiple applications from many Owners of separate Lots or 
Parcels in a Project where the facts clearly will result in a Concurrency 
Exemption Determination. Multiple!Applications would result in 
'junnecessary review and a burden on the Applicants and County which could 
tax the process established by this Ordinance. 

(2) Notwithstanding any other provision to the contrary, the 


Planning Director may initiate anlApplication for a Concurrency Exemption 
Determination where the information in County records indicates that the 
Project clearly, convincingly, and unequivocally meets all the applicable 
criteria of this Ordinance for a Concurrency Exemption Determination. In 


such a case the Planning Director shall provide a Unilateral Stipulation 
along with a summary of the material facts to the Hearing Officer. The 
Unilateral Stipulation shall provide the subsequent Development Orders to 
which it applies and shall reference the time frame within which they 
must be issued to avoid the lapsing of the Concurrency Exemption 
Determination, (see Section X C; Duration). The Concurrency Exemption 


i 


I 

l 

I 
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I 

{ 


Determination shall set forth such other conditions as are reasonably 
inecessary to meet the intent and purpose of this Ordinance. 

(3) The Unilateral Stipulation and Concurrency Exemption 
Determination shall be sent by United States Mail, First Class, postage 
prepaid, to the Owners in the Project together with a statement informing 
the Owner that he may apply for a revision to the Concurrency Exemption 

.‘Determination. 

i j 

(4) Any Owner in a Project for which a Unilateral Stipulation 

• I 

■or Concurrency Exemption Determination has been made based upon a 

i I 

|jUnilateral Stipulation may apply for a modification to such. An 
application for modification shall meet the requirements of this 
Ordinance. 

I 

; j Section VIII Categories of Concurrency Exemption Determinations. 

i j 

There are four (4) categories of Concurrency Exemption 
Determinations recongized in the Plan, as follows: 

A. Planned Development for Concurrency, A Planned Development 
which has been approved previous to the Effective Date of this Ordinance 
as a Planned Development where Development has commenced prior to the 

I 

Effective Date of this Ordinance and where the Planned Development 
approval remains valid pursuant to the County f s Land Development Codes; 

B. Projects exempt from concurrency by being prevented from 
proceeding. A Project which had received a Valid Local Government 
Development Order prior to the Effective Date of this Ordinance but which 

i I 

:was not permitted to commence development or prior to the Effective Date 

ij 

of this Ordinance or to continue in good faith due to conditions in the 
Development Order, or acts, or omissions, of a governmental entity. (See 

il 

.Section IX A) 

I! 

C. Projects exempt from concurrency by proceeding. A Project 

;! 

which obtained a Valid Local Governmental Development Order prior to the 

i 

Effective Date of this Ordinance and had commenced Development prior to 
jthe Effective Date of this Ordinance in accordance with such approval and 
!had continued Development in good faith. (See Section IX A and B) 

D. Owner exempt from concurrency, I An Owner as to a particular 
parcel or lot who took substantial actions in good faith reliance on the 
regulations and laws applicable, or an act or omission of the County, 

i 
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with a then-existing reasonable investment-backed expectation of the 

j i 

ability to develop the parcel or lot. (See Sections IX B and XIII). 

j j 

Section IX Criteria 

A, Concurrency Exemption by Comprehensive Plan Provisions 

'| 

(1) Categories of Concurrency Exemption Determination set 

forth in Section VIII, paragraphs A and B shall receive a Concurrency 

i I 

Exemption Determination when the applicable requirements of each 
paragraph are satisfied as demonstrated by the Applicant, 

i 

(2) In determining whether Development has commenced, actual 

j 

physical Development pursuant to the Valid Local Government Development 


11 

12 

I 

13 

14 | 

15 

16 I 

17 i 

1 

18 

I 

19 


Order and subsequent Development Orders shall be required. 

(3) In determining whether the approval remains Valid, the 
County land development regulations shall control. 

(4) (a) In determining whether the Developer was not permitted 
to commence or continue in good faith, the prevention must be directly 
related to the property. It shall not be a result of financing or 
marketing difficulty peculiar to the Project. 

(b) Good Faith. (i) The criteria in these paragraphs 1, 2, 3, 
4, and 5 overlap with the criteria in Section IX B and should be 
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! considered by the Hearing Officer along with and consistent with the 
considerations of the Criteria in Section IX B. (ii) Continuing in good 
faith shall mean, and consideration shall be made of, diligent efforts 
directed toward achieving the ultimate development, marketing, and use of 
the land, in accordance with the Development Order(s). Diligent efforts 
shall require reasonable and timely pursuit of all necessary approvals, 

j certifications and permits; financing; and marketing, together or in a 

I 

sequence customary to the industry. Factors militating against a finding 

j 

of diligent efforts shall be delays occasioned by any person holding a 

i 

legal or equitable interest in the property, its agents, contractors, or 
employees acting on behalf of the Owner; marketing of the entire Project 
as a whole; the discontinuation of attempts at obtaining required 

i 

approvals, certifications, and permits; the discontinuation of 
; construction activity (including clearing, grubbing, filling, excavating, 

! 

placement of infrastructure, and building construction) prior to the 

ij 

completion of the particular construction activity; delay of proceeding 
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toward the next customary phase of construction activity; the 
discontinuation of design work; the discontinuation of sales or leasing 
efforts; the removal of construction personnel, facilities, and equipment 
from the Project; the delay of proceeding with the next phase of 
development. Delays caused solely by government action or inaction shall 
not be considered as a factor militating against a finding of proceeding 
in good faith. Delays caused by strike, natural disaster, war, or acts 
of God shall not be considered as factors militating against a finding of 
proceeding in good faith. The economic state of the development industry 
economy shall be considered only as related to the Palm Beach County 
region and the development industry as a whole and not a particular 
market segment. Economic conditions shall only be considered for 
purposes of determining customary practices of local Developers as a 
measure of the diligence and good faith of theiApplicant. 

(iii) In determining whether development has commenced and is 
proceeding in good faith, the County shall recognize that land 
Development is a complex task involving a series of governmental 
approvals. Recognizing this, the following factors shall be considered 
where relevant: 

a. The type of Development Order involved. 

b. The relationship of that Development Order to other 
Development Orders in the sequence of Development Orders 
required. 

c. The type of Development Orders remaining which are needed 
to complete the land development. 

d. The time customarily associated with obtaining various 
Development Orders. 

e. The percentage of Development permitted and completed as 
to the size of the Project. 

f. The extent and type of Development commenced and completed 
as related to the Projects' size and use. 

g. Whether the Project is phased. 

h. Conditions placed by the County in issuing the Development 
Order. 

i. The marketing practices associated with the Project; e.g. 
whether the entire Project is being marketed as a whole 
for sale. 

j. The reasonable Development time-line of that type and size 
of Development. 
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k. The number and type of contractors, engineers, 

consultants, tradesman, and professionals working on the 
Project, and their respective activities. 

i 

(5) Good faith shall not be found: (1) Where a Developer does 
not pursue all reasonable means to remedy or avoid the situation 
| preventing him from commencing or continuing; or (2) if all permits, 
approvals, and certifications which should reasonably be obtained are not 


8 I 

j 

9 ; 

»! 

i 

11 ! 
12 

13 : 

14 ! 

15 ! 

i 

16 j 

I 

17 

I 

18 ! 

19 ! 
20 

21 ! 
22 

j 

23 i 

24 

25 i 

26 

»l 

28 

I 

29 j 

30 ; 

j 

31 

32 1 

I 

33 

34 

35 


obtained and have not been held up by the situation preventing the 
Developer from commencing or continuing. 

B. Exempt Under Policy 2-1 of the Plan. 

i 

(1) Receipt of a Concurrency Exemption Determination. An Owner 
who demonstrates pursuant to the procedures set forth in this Ordinance 
that, based upon the criteria and intent of this Ordinance implementing 
Policy 2-1 of the Plan, he is exempt from the Concurrency Requirements of 
the Plan shall receive a Concurrency Exemption Determination. 

(2) Basic Criteria. 

AniApplicant shall demonstrate that at the time he (1) 
purchased the property; or (2) incurred substantial obligations; with a 
substantial reasonable investment-backed expectation of the ability to 
develop he was reasonably and substantially relying in good faith on some 
act or omission, or series of acts or omissions, of government such that 
it would be highly inequitable to apply the Concurrency Requirements of 
the Plan, as appropriate. (See Section VIII D.) 

(3) Specific Criteria. 

(a) Purpose of Specific Criteria. The specific criteria are 
listed to guide theiApplicant in submitting evidence and guide the 
|Hearing Officer considering the evidence. This listing ensures that 

'complete consideration is given to all relevant facts, limits the 

! 

discretion of the Hearing Officer so as to avoid a delegation of 
ilegislative authority, and creates an adequate record for judicial 
review. The limiting of the discretion of the Hearing Officer is not 

i 

intended to limit the applicability of "vesting" case law, and the 
Hearing Officer is directed to consider applicable "vesting" case law. 

If aniApplicant desires that the Hearing Officer consider only Florida 

i 

"vesting" case law pursuant to Section IV E. of this Ordinance, the 
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1 |Hearing Officer shall apply only Florida "vesting" case law and shall not 

2 consider the criteria of this Ordinance. In such a case any appeal from 

3 the decision based on such shall be based on Florida "vesting" case law 

5 ! 

4 to the exclusion of the criteria of this Ordinance. 

I 

i 

5 (b) Application of Specific Criteria. The specific criteria 

6 ‘shall be applied in a manner consistent with the policy and intent 

! j 

7 reflected in this Ordinance and with specific consideration given to the 

8 |basic criteria set forth in paragraph (2); Basic Criteria; and the 

9 guidelines in Section IX A, where relevant. Many of the specific 

10 criteria set forth in this Paragraph 3 relate to more than one facet of 

11 the basic criteria and intent of this Ordinance. Accordingly, the 

12 specific criteria are not categorized under any specific facet of the 

13 I jbasic criteria. Evaluation of the specific criteria should be with 

i! 

14 respect to all facets of the basic criteria to which it reasonably 

15 relates as determined by the specific facts of the application. Further, 

I l 

16 no particular weighting of the specific criteria is made. Again, 

17 relative significance of the specific criteria depends upon the specific 

18 facts involved in the application presented. Although every attempt is 
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made to comprehensively list specific criteria, each application is 
different and therefore certain unanticipated relevant facts may arise 
such that fairness requires consideration of such notwithstanding their 
absence from the list of specific criteria. Therefore, in the interest 


23 of fairness, the Hearing Officer shall consider specific facts and 

24 criteria which are not listed but which are relevant to the issues. 

I I 

I 

25 Consideration shall be consistent with the purpose and intent of this 

26 ijOrdinance with specific consideration of the basic criteria in paragraph 

27 2; Basic Criteria. 

!i 

28 ! | (c) In evaluating the application under the basic and specific 

i! 

29 criteria, the guidelines set forth in Section IX A. shall also be 

30 '|considered, where relevant. 


31 
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33 


(d) Listing of Specific Criteria. 

1. Type of approval(s), act(s), or omission(s) relied 
upon. 


20 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


concurrency e ption ord:CC:bd:12/19/89 


I 


i! 

i i 

. ! 
• I 


2. Regulatory systems and agencies applicable to the 
land and Development at the time the approval, act or 
omission occurred. 

3. Point in the sequence of required regulatory 
approvals that the approval occurs; e.g. the building 
permit stage or zoning approval. 

4. The Development authorized under the approval. Land 
clearing or vegetation removal approvals shall not be 
considered as militating for a Concurrency Exemption 
Determination. 

5. The formality, or lack thereof, of the approval; and 

how that process fits into the Government, and 
particularly the Local Government, regulatory system. 

6. Whether subsequent approvals have been diligently 
pursued. 

7. Whether a Developers Agreement was executed in 
conjunction with the approval; and the terms of the 
Developers Agreement. 

8. Any conditions of approval and the level of, or 
progress toward, performance of such. 

9. The detail of the approval; e.g., was a master or 
site plan required, modified, or approved? Was a 
specific use approved? 

10. The exactions or contributions and their relative 
significance as compared to the size, value. Density, 
etc., of the Project, and whether performance is 
completed. 

11. The extent of regulation involved. The absence of 
regulation shall not be considered as militating for 
a Concurrency Exemption Determination. 

12. The timing of the approval as it relates to the Plan 
adoption date and other approvals; and how much time 
elapsed. Dormant Projects indicate less, if any, 
reliance. Expeditious efforts, following dormancy, 
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ii 

i' 

j 

j 

j, 

I 


i 

I 


t 


I 

I 


i 


which occur during the adoption process of the Plan 
or this Ordinance militate against good faith. 

13. The number of approvals, acts, or omissions that the 
iApplicant relied upon. 

14. The amount of direct costs for Development as 
compared to the total Project cost or value. Costs 
incurred prior to the approval upon which the 

I Applicant relies shall not be considered, although 
actions of the Applicant occurring prior to the 
approval which, coupled with actions following the 
approval, indicate good faith efforts at commencement 
shall be considered. 

15. The reasonable long term value of the parcel subject 
to the Plan as compared to the value prior to being 
subject to the Plan alone in and of itself. 

16. Whether the Parcel was developable prior to the 
applicability of the Plan, and for how long prior to 
the applicability of the Plan it was developable; and 
the type and extent of Development that could have 
occurred as related to when theiApplicant acquired 
the property, incurred obligations, or made 
substantial Expenditures. 

17. The extent to which surveys, design plans, 
engineering plans, plats, building plans and 
specifications have been prepared, and the reasonable 
amount spent therein relative to the size of the 
Development. 

18. Other reasonable professional fees directly related 
to Development. 

19. The reasonableness and good faith of any alleged 
reliance on the act or omission, given the totality 
of the circumstances. 

20. The nature of any Expenditures allegedly made in 
reliance or upon reasonable investment-backed 
expectation; to whom such expenditures were made and 
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the business relationship or any familial or other 
relationship. 

21. Whether the Expenditures were reasonable in nature 
and amount as compared to customary Development 
practices and the point in the regulatory approval 
process at which they occurred. Except as related to 
criterion No. 27 alone, expenditures must reasonably 
relate to effecting Development to be considered as 
militating for a Concurrency Exemption Determination. 

22. Whether theiApplicant had a demonstrable then-present 
intent to develop a specific Development at the time 
the reliance occurred, or whether the intent was 
tenuous, contingent, speculative, distant in time, or 
non-existent. 

23. Whether the Applicant had obtained financing or a 
loan commitment prior to the Effective Date of this 
Ordinance. 

24. Use to which the Applicant intended to put the land 
prior to the Effective Date of the Plan. 

25. Whether a utility reservation, capacity, or similar 
agreement reserving utility or other infrastructure 
capacity is being maintained and the requirements for 
maintaining such. 

26. Whether the Project is in separate ownerships, and 
the number of Owners and size of parcels in the 
Project under separate ownership. 

27. (i) Whether the property was purchased contingent 
upon the issuance of the specific Valid Local 
Government Development Order being obtained, and the 
County knew that the Owner was relying upon the 
issuance of the Valid Local Government Development 
Order and written evidence of such is in the records 
of the County as part of the application for said 
Valid Local Government Development Order; provided, 
however, the criterion shall militate less for a 
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Concurrency Exemption Determination the longer the 
Project remains dormant without good cause. 

(ii) The Board of County Commissioners recognizes 
that this criterion reflects part of the basis for an 
estoppel against a local government's downzoning a 
parcel of property. See Town of Largo v. 

Imperial Homes Corporation , 309 So.2d 571 (Fla. 2d 
DCA 1975) and Jones v. First Virginia Mortgage , 399 
So.2d 1072 (Fla. 2d DCA 1981). The Board of County 
Commissioners further recognizes that this rationale 

I 

has not been affirmed, adopted, or recognized by the 
Fourth District Court of Appeal, but that no 
conflicting decisions of the Fourth District exist; 

i 

and therefore, the decisions of the Second District 
Court of Appeal are precedent binding the Circuit 
Courts of this State. Weiman v. McHaffie , 470 So.2d 
682 (Fla. 1985). 

However, because the Fourth District Cout of Appeal 

t 

i 

may not accept a broad reading of, or disagree with, 

Largo and progeny, the Board of County Commissioners 

i 

reserves the right to raise on appeal the 
appropriateness and correctness of the criterion. 

This specific reservation is in addition to all the 
other reservations and rights express or implied in 
this Ordinance. 

i 

(e) 1. Only actions of the Applicant prior to the Effective 

Date of this Ordinance shall be considered; provided, however, specific 

’ 

' 

activities of theiApplicant or his agents, contractors, etc. underway on 
the Effective Date of this Ordinance and continuing to a reasonable 
completion of the specific activity and no further shall be considered. 

Actions occurring prior to the act or omission which are not directly 

! 

related to efforts to commence development in good faith after receipt of 
a Valid Local Government Order shall not be considered. 

2. Taxes paid shall not be considered. 
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3. (Appraised value of the land set by the Palm Beach 

County Appraiser shall not be considered. 

4. Only approvals or omissions specific to the lot or 
parcel shall be considered. Non-specific, 

I 

conceptual, informal approvals or encouragement of 
the County shall not be considered. 

5. Rezonings which are not in conjunction with a 
then-immediate, non-speculative, non-tenuous specific 
plan of development shall not be considered. 

6. The Improvements or Development must be based upon, 
and authorized by, the approval to be considered; or, 
in the case of an alleged omission, must be a 
reasonable consequence of such omission to be 
considered. 

7. A Development Order that is superseded by subsequent 

. 

j 

Development Orders shall not be considered. Only the 
most recent Valid Development Orders which have not 
been superseded shall be considered. 

> 

8. The public benefit promoted or public harm prevented 
shall not be balanced against the interests of the 
Applicant. 

9. Projects. Projects shall be treated as a whole; 

I 

provided, however, if a Project does not receive a 
Concurrency Exemption Determination, that portion of 
the Project, if any, which is Developed with 
Improvements serving individual Lots (or areas in the 
case of non-residential Planned Developments), 

i 

predominantly built with Building Construction and 
predominantly sold or leased shall receive a 
Concurrency Exemption Determination for that portion 
only. 

C. Notwithstanding the basic and specific criteria contained in 
this Ordinance, a Concurrency Exemption Determination shall be 
issued if: 
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(1) (A) A Development Order approving a Development of 
Regional Impact (F.S. §380.06) was issued and it is demonstrated that the 
Owner is Developing in accordance with the requirements of that 
Development Order. 

(2) A Valid Local Government Development Order was improperly 
denied, as determined by a court of competent jurisdiction, prior to the 
Effective Date of this Ordinance and the timing of the denial was such 
that the Owner could have met the requirements of this Ordinance for a 
Concurrency Exemption Determination or the Project would have been 
completed prior to the Concurrency Requirements of the Plan becoming 
effective. 

(3) As to a specific building, a building permit has been 
issued, is Valid, and need not be renewed or extended; or 

(4) On February 1, 1990, pursuant to Section 402.9 of the 
Zoning Code of Palm Beach County, the property had: (1) received an 
administrative time extension, or an extraordinary time extension which 
is still in effect; or (2) a review for such pending and an extension is 
ultimately received; provided, the duration of the Concurrency Exemption 
Determination shall not last beyond the life of the extension. (See 
Section XVII). 

(5) The approval is subject to the provisions of Section 402.9 
and on February 1, 1990 the approval is Valid pursuant to Section 402.9 
and not addressed in paragraph (4), above; provided, the duration of the 
Concurrency Exemption Determination shall not last beyond the time until 
review under Section 402.9 is initiated. (See Section XVII). 

(6) The following Development Orders which are not subject to 
Section 402.9 were issued in the below-stated time-frames and the 
below-listed actions occur within the times set forth below: 

(a) A subdivision master plan was approved within the six (6) 
months preceeding the Effective Date of this Ordinance and: (1) the plat 
is approved; (2) a land development permit is issued; and (3) a contract 
for construction of required improvements (or "contract prior") is 
entered within six (6) months of the Effective Date of this Ordinance or 
ten (10) months following the approval of the submission master plan, 
whichever is longer. 
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(b) A site plan is approved for a townhouse cluster within six 


(6) months preceeding the Effective Date of this Ordinance and either (1) 
(a) the plat is approved; (b) a land development permit is issued; and 


(c) a contract for construction of required improvements (or "contract 


prior") is entered; or (2) a building permit for Building Construction is 


issued within six (6) months of the Effective Date of this Ordinance or 


ten (10) months following the site plan approval or certification, 

! 

whatever is longer. 


(7) A Concurrency Exemption Determination has been issued for 


a lot(s) which is part of the same Project or geographic area with the 


same level of Development as the lot(s) under consideration and the 


lot(s) under consideration has substantially the same material facts as 


the lot(s) which recieved the Concurrency Exemption Determination. 

! 

Section X Effect of Concurrency Exemption Determinations. 

A. Pre-Plan Requirements. Concurrency Exemption Determinations 


shall have the effect of relieving the Owner, as to the particular Parcel 


or Lot for which Application was made, from the Concurrency Requirements 

; 

I 

of the Plan; provided, however, if governmental requirements existed 


prior to the Effective Date of the Plan that relate to the same 
particular public interest and have the same effect as the particular 
Concurrency Requirements of the Plan that cannot be satisfied, the 


property shall be subject to those requirements. 

B. Other Requirements. A Concurrency Exemption Determination 
shall have no affect on other governmental requirements. 


C. Duration. 


(1)(a) The Concurrency Exemption Determination shall expire 


two (2) years following the date of its Rendition; provided, however, it 

i 

shall be extended for one (1) or more one (1) year periods upon a showing 
of continuing Development in good faith. The Owner shall have the 


responsibility to affirmatively demonstrate that Development is 


continuing in good faith, and shall report those actions demonstrating 
such. No sooner than twenty (20) months or later than twenty-two (22) 


months following the Rendition of the Concurrency Exemption Determination 


the Owner shall submit an Affidavit attesting to those actions relevant 


to the issue of continuing in good faith. If an extension is granted, 


27 






















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


concurrency e; _ption ord:CC:bd:12/19/89 


the reporting requirements thereafter shall be as provided for by 
Ordinance. 

(b) Not later than eight (8) months following the 
Effective Date of this Ordinance, the Board of County Commissioners shall 

i 

! 

adopt an Ordinance setting forth criteria and procedures for 
determinations of whether Development is continuing in good faith. The 

i 

Ordinance shall also set forth the approach to addressing the matters 
associated with partly built-out Projects which have not continued in 
good faith. The ordinance shall also address Projects which, pursuant to 

I 

authorizations or permits issued prior to the Effective Date of this 
Ordinance which remain Valid, have installed Improvements serving 
individual lots. The ordinance may impose phasing or annual allocation 
of permits or such other requirements in the interest of the public 

| 

health, safety and general welfare. 

(2) Expiration of a Concurrency Exemption Determination shall 
cause all later Development Orders as to the subject property to be 
subject to the Concurrency Requirements of the Plan. Expiration of a 
Concurrency Exemption Determination shall result in a rebuttable 
presumption that the Lot or Parcels are not Vested against the 
Concurrency Requirmenets of the Plan. No administrative or other action 
shall be necessary to rescind or revoke a Concurrency Exemption 
Determination which expires; such shall occur by operation of this 

! 

Ordinance. 

D. The impact on the public facilities and services for which 
Concurrency management is maintained shall be recorded. If the impact 
was previously included, it shall be removed where a Development is 
denied a Concurrency Exemption Determination. 

i 

E. Nothing herein shall preclude the sale of the lot or parcel and 
such successor in interest shall have all the rights and responsibilities 
resulting from, and be bound by, the Concurrency Exemption Determination. 

F. Nothing herein or in the Concurrency Exemption Determination, 

i 

i 

unless expressly provided otherwise, shall be construed as a limitation 
on the ability of the Owner or his successor in interest to amend the 
Valid Local Government Development Order and maintain the Concurrency 
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Exemption; provided any increased impact shall be subject to the 
Concurrency requirements of the Plan. 

G. The Concurrency Exemption Determination shall apply only to the 
particular Lot(s) or Parcel(s) for which;Application was made. 

Section XI Revocation of Concurrency Exemption Determination. 

! 

A Concurrency Exemption Determination may be reconsidered by the 

i 

Hearing Officer notwithstanding any provision in this Code when the 
Hearing Officer determines, upon the application of any party to the 
hearing that the Concurrency Exemption Determination was based on 
materially inaccurate or incomplete information and that correct and 
complete information was reasonably obtainable by the Applicant. No 
application for reconsideration shall be considered unless such is filed 
within fifteen (15) days of Rendition of the order. 

I 

Section XII Special Criteria for Successors in Interest. 

* 

A. This Section applies where, prior to the Effective Date of this 
Ordinance, an Applicant purchased a Lot or Parcel on which a Valid Local 
Government Development Order had been issued or other governmental 

i 

requirements have been satisfied in the case of property under Section 

j 

XIII. It does not require that a successor in interest after a 
Concurrency Exemption Determination is issued hereunder reapply and 
receive another Concurrency Exemption Determination, unless the 
Concurrency Exemption Determination is no longer in force pursuant to 
Section X C. (See Section XI F). 

B. A successor Owner to an Owner who received a Valid Local 

j 

$ 

Government Development Order shall not stand in the shoes of that 
predecessor Owner for purposes of applying the criteria of this 
Ordinance; that is, the reliance, and change in position of the 
predecessor Owner shall not inure to the successor Owner unless an 
Applicant who is a successor Owner shall demonstrate its specific actions 

i 

in good-faith reliance upon the Valid Local Governmental Development 
Order and these actions, in conjunction with the criteria in Section IX, 
or where applicable. Section XIII, shall be considered in making a 
Concurrency Exemption Determination. These actions include, but are not 
limited to: 
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(1) Written confirmation with the local authority that the 
Local Governmental Development Order was at the time of 
purchase still Valid. 

(2) Good faith efforts to commence Development. 

| 

(3) Compliance with all conditions of approval, 

i 

(4) Specific recognition of the Valid Local Governmental 
Development Order in the contract to purchase the 
property. 

(5) Independent investigation to determine what, if any, 
additional approvals were necessary to commence 

. 

Development. 

(6) Whether funds were lent contingent upon the existence of 

i 

the Valid Local Government Development Order. 

I 

(7) Whether the purchase price of the property reflected the 
issuance of the Valid Local Governmental Development 
Order. 

(8) Whether the Applicant was acting as a Developer at the 

ft 

i 

time property was purchased. 

j 

(9) Pursuit of subsequent approvals, or amendments to the 
Development Order. 

(10) Representations of the Applicant to others relative to the 
Valid Local Government Development Order. 

! 

C. Paragraph 8 shall be construed leniently, it being recognized 

i 

that the vast majority of acquisitions of property on which a Valid Local 

I 

Government Development Order exists are sold and purchased with a 
recognition and consdieration of the Development Order. 

i 

Section XIII Special Criteria for Water Control Districts. 

iA. (Applicability. (1) This Section XIII; Special Criteria for 
Water Control Districts shall apply only to land which is: (1) under the 
jurisdiction of a Water Control District; (2) located in an area which is 
an active taxing unit of the Water Control District; (3) now or was 
previously subject of an order of registration pursuant to Florida 
Statutes Chapter 498 or such similar sales practices (as determined by 
the County Attorney); and (4) has all the improvements installed and 
existing as required in the order of registration. 


30 

















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


concurrency exertion ord:CC:bd: 12/19/89 


(2) Areas under the jurisdiction of Water Control Districts 
which are also Planned Developments shall not be considered under this 
Section XIII; Special Criteria for Water Control Districts. Areas to 
which this Section XIII applies shall not be considered a Project for 
purposes of Section IX B(3)(e)9. (See paragraph C, below) or Sections 
VIII B or IX A. 

B. Water Control District Expenditures. For purposes of applying 
the criteria in this Section XIII, Water Control Districts providing the 
vast majority of Improvements in taxing units for the construction of 
buildings on individual Lots may be considered as though it were a 
Developer, and the amount of assessments made, and expended only for, 
existing actual Improvements and the design, engineering studies, and 
permits for such shall be considered Expenditures for purposes of 
determining investment-backed expectations and reliance by individual Lot 
Owners and whether such were substantial and reasonable. 

C. Separate Areas. The entire area under the jurisdiction of the 
Water Control District shall not be considered as a whole where the 
District has active and inactive areas or is split into separate taxing 
units. Each taxing unit or the District may be split into areas for 
separate consideration by the Hearing Officer upon application of any 
Substantially Affected Person. Units which can demonstrate common facts 
may be considered upon application of any substantiallyiAffected Person. 
Each separate area shall be considered as a Project consistent with 
paragraph A(2); provided, however, if separate taxing units are 
considered together, each separate Unit shall be considered as separate a 
Project. Upon application, the Hearing Officer shall split or combine 
common taxing unit(s) or the District based upon the following criteria: 

(1) Different extent of Building Construction, Development, 
and Improvements in different parts of the unit or 
District. 

(2) Fragmentation of ownership; i.e., is part of the area 
split into relatively small Lots under separate ownership 
and is part of the area in relatively large tracts under 
one Owner or a few Owners? 
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1 (3) Geographic barriers, natural or man-made. 

2 | D. Water Control District Criteria. Recognizing that certain 

3 areas of the unincorporated area of the County are under the jurisdiction 

!i 

4 i of Water Control Districts which provide, or facilitate the provison of, 

I. 

5 the vast majority of Improvements under their active jurisdiction; that 

i i 

6 these areas were offered for sale and, to varying extents, sold to 

| j 

7 individuals pursuant to F.S., Chapter 498 (formerly F.S. Chapter 478) (or 

8 j!similar sales practices); that these areas have, to varying degrees, been 

9 outside of the regulatory control of the County; that the County has, to 


10 


H 


varying degrees, participated in or approved Improvements and 

11 Development; and that the various areas have had varying degrees of 

li 

developability, special consideration should be given to those areas 
which meet the applicability requirements of this Section XIII; Special 
Criteria for Water Control Districts. Accordingly, the following shall 
be considered as though they were and to the exclusion of, the specific 
criteria in Section IX B 3(d) by the Hearing Officer: 

(1) Fragmentation of ownership. 

(2) Extent of Improvements in the area under consideration. 

(a) Drainage 

(b) Roads 

(c) Traffic control devices and signage. 

(d) Water 

(e) Sewer 

(f) Street lights 

(g) Parks 

(h) School sites, fire/rescue sites, public building 
sites, or other public sites 

(i) Electric power presently provided contiguous to the 
lot. 

(3) Extent of Improvements beyond those required by the order 
of registration. 

(4) Extent of Development and Building Construction in the 
area under consideration. 

(5) Amount of annual assessment and what such are used for. 
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(6) Present use of the land in the area. 

(7) Whether the area is Open for Building Construction but for 
the Concurrency requirements of the Plan. 

(8) How long the area has been Open for Building Construction. 

(9) Regulatory role assumed by the County in the area; e.g. 
has the County issued Development Orders in the area, the 
type of such, or has the County otherwise affirmatively 
approved the area for Development? 

(10) Participation of the County in providing Improvements, 
and type and extent of such Improvements. 

(11) Size of the area as related to Improvements and 
Development. 

(12) Extent of Improvements remaining which are required for an 
area to be Open for Building Construction but for the 
Concurrency requirements of the Plan alone. 

(13) When the Improvements necessary for Opening an area for 
Building Construction but for the Concurrency Requirements 
of the Plan alone were made, or are anticipated to be 
made. 

(14) Whether individual lots were assessed for Improvements and 
for what Improvements. 

(15) Whether some person other than the Water Control District 
installed Improvements, and what role that person had or 
has, and how much was expended. 

(16) The information contained in the public offering 
statements or any notice recorded in the Official Records 
of the Clerk of the Circuit Court in and for Palm Beach 
County, Florida relating to the use or buildability of the 
lot. 

(17) Purpose for which the property was offered for sale under 
the public offering statement. 

(18) Purpose for which the property was purchased. 

(19) Other governmental requirements prohibiting or restricting 
the Development or Building Construction of the area. 
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E. Successors in Interest. Paragraph XII B. shall not apply to 
Projects under this Section XIII. 

Section XIV Special Standards for Previous Approvals Under the Traffic 

Performance Standards Code. 

A. This Section is intended to address the status of previous 
approvals under Ordinance No. 87-18; the Traffic Performance Standards 
Code of Palm Beach County, Florida. Ordinance 87-18 provides in Article 
4;iApplicability; that it applies to certain types of Development Orders. 
It also provides that certain previously-approved Development Orders are 
subject to traffic performance standards only to the extent that any 
amendment to the Development Order increases traffic. There is no 
requirement that Development commence and continue in good faith; that 
is, these previously-approved Development Orders are subject to Ordinance 
87-18 only to the extent of any increase in traffic on any link. 

Moreover, the Development Orders to which Ordinance 87-18 applies is not 
exhaustive. 

The Local Government Planning and Land Development Regulation Act, 
F.S. Section 163.3167(8) provides that the Act does not "...limit or 
modify the rights of any person to complete any development that has 
been...issued a final development order and development has commenced 
(sic) and is continuing in good faith." The Act also provides that "...a 
local government shall not issue a development order or permit which 
results in a reduction in the level of services for the affected public 
facilites below the level of services provided in the comprehensive plan 
of the local government." (F.S. §163.3202(2) (g). The statute is more 
restrictive than Ordinance 87-18. 

It is reasonable to assume that many Owners have relied on the 
provisions of Ordinance 87-18 relating to previous approvals and 
therefore have not commenced Development and continued in good faith. 
Accordingly, special provisions for traffic performance standards are set 
forth in this Section. 

B. Property owners who have received a previously issued 
Development Order, special approval, or a specified development order as 
defined in Ordinance 87-18 shall have a six (6) month period following 
the Effective Date of this Ordinance within which to commence and 
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1 

I 

|| 

continue activity toward ultimate development of the property. That is, 
•{notwithstanding the restriction in Section IX B.(3)(e)l, actions of the 
applicant occurring for a period of six months after the Effective Date 

i i 

of this Ordinance may be considered in applying the criteria of this 

I 

Ordinance for purposes of traffic performance standards. 

II 

C. During this six (6) month period a development order which is 
subsequent to a previously issued development order, special approval, or 

11 

specified development order, as defined in Ordinance 87-18, shall be 

1 

issued notwithstanding the traffic performance standards adopted in 
compliance with the Act. After the six (6) month period, all Development 
Orders which are subject to the Concurrency Requirements of the Plan 
shall be subject to the traffic performance standards adopted in 

! 

[Compliance with the Act and shall receive either a Concurrency Exemption 

| I 

Determination or a concurrency certification for purposes of traffic 
performance standards. 

Section XV Hearing Officer. 

i| 

A. Qualifications. The Hearing Officer shall be either a (1) 

jimember of a state bar; (2) retired from the practice of law and a former 

i 

i 

member in good standing of a state bar. The Hearing Officer shall have 
experience in land use law, and administrative law or litigation. 

B. Frequency of Hearings. Hearings shall be held no less 
frequently than monthly, and may be held more frequently as required by 
the Hearing Officer or Planning Director. 

C. (Appointment. The Board of County Commissioners shall appoint 

j the Hearing Officer or Officers. The Hearing Officer shall serve at the 

!!pleasure of the Board of County Commissioners. 

i 

D. Compensation/Fees. The Board of County Commissioners shall 
establish the amount of compensation to the Hearing Officer. The Board 
of County Commissioners may by resolution establish a schedule of fees to 
offset the cost of administering this Ordinance. 

i 

S Section XVI Expiration of Ordinance/Presumption. 

No Applications shall be accepted after December 1, 1990, unless 
this Ordinance is extended for a period not to exceed one hundred eighty 
(180) days by an amendment to this Ordinance, provided, however, the 

' 1 

(Applications submitted prior to December 1, 1990 shall be processed and 
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considered under this Ordinance. This Ordinance shall be of no further 
force and effect once alii Applications timely filed are processed and 
considered. Failure of an Owner to utilize this Ordinance shall result 
in a rebuttable presumption that the Lot or Parcel is not Vested against 
the Concurrency Requirements of the Plan; provided, however, this 

1 

presumption shall not limit the authority to settle subsequent claims for 
vesting. 

i 

Section XVII Relationship to Section 402.9. 

If on or after February 1, 1990 an approval comes up for review 
under Section 402.9 of the Zoning Code of Palm Beach County, no time 
extension or extraordinary time extension, or vesting determination, 

I 

shall be made unless and until a Concurrency Exemption Determination or a 
concurrency certificate is issued. Provided, however, if the Project is 

i 

one which was prevented from proceeding as referenced in Sections VIII B 
and IX A a time extension or extraordinary time extension may be granted 

| 

prior to a Concurrency Exemption Determination. (See Section IX C.(4) of * 1 

this Ordinance). 

Section XVIII Codification. 

! 

The provisions of this Ordinance shall become and be made a part of 
the Code of Laws and Ordinances of Palm Beach County, Florida. The 
Sections of this Ordinance may be renumbered or relettered to accomplish 

I 

such, and the words "ordinance", "article", "section", "subsection", 

i 

"paragraph" may be changed to any other appropriate word to accomplish 
codification. 

Section XIX Severability. 

If any section, paragraph, sentence, clause, phrase, or word of this 
Ordinance is for any reason held by the Court to be unconstitutional, 

i 

inoperative or void, such holding shall not affect the remainder of this 
Ordinance. 

Section XX Effective Date. 

The provisions of this Ordinance shall become effective upon receipt 

i 

of acknowledgement by the Secretary of State. 

APPROVED AND ADOPTED by the Board of County Commissioners of Palm 
Beach County, Florida, on the 19th day of December , 19 89 . 
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5 APPROVED AS TO FORM AND 

6 LEGAL SUFFICIENCY 


7 

8 


County Attorney 


PALM BEACH COUNTY, FLORIDA, BY ITS 
BOARD 0^ COUNTY COMMISSIONERS 

°y ; l t. ' 


- V • T * i * 

Cj ;;•***■;- 

**' ^ o 


•: ^ 

JOHN B. tlf§o o _• * 


JU1-1M D. --3 - J • .. 

Board, of County Col&rT^ogefK * / 

DEPUTY CLERK*. ^ <J V Q Q ,.V 


9 Acknowledgement by the Department of State of the State of 

10 ! Florida, on this, the 2nd day of January _, 19 90 . 


11 

12 

13 

14 


EFFECTIVE DATE: Acknowledgement from the Department of State 

received on the 5th day of January _» 19 90 » at ? : 4fi 

P .M., and filed in the Office of the Clerk of the Board of County 

l| 

Commissioners of Palm Beach County, Florida. 


dTATE OF FLORIDA. COUNTV OF PALM BEACh 
I, JOHN B. DUNKLE, fex-Cifcio Clerk of the 
Board of County Ccvitntes'cnsrs certify this to 
be a true and correct copy the original filed in 

my office on --1—, 

DATED at West Palnrf Be^h, FL on Jpjfr 
JOHN B. / 9HNKUE. Clf 
Bv: 
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